WILLIAM H. TAFT lean 


NEW HAVEN, CONN 


January 3rd, 1916. 


My dear President Falconer: 

Mr. Taft has requested me to return herewith the manuscrip te 
of his three lectures on the presidency, which you gent him some time ago. 
He has been under a constant pressure for the past three months, and has 
been unable to revise these lectures until now. Mr. Taft delivered this 
same series of lectures at the University of Virginia, and Charles 
Seribner's Sons, Publishers in New York City are printing them. J have 
asked the Charles Scribner's Sons to send Mr. Taft two proofs before 
final printing. When lir. Taft makes the final revision, 1 can note the 
corrections on the second copy of the proof, and send it to youe il feel 
sure this will be in the course of a few days. Will you therefore be 
good enough to hold the lectures until you hear from me again. 


Sincerely yours, 
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Secretary. 


President Robert A. Falconer, 
University of Toronto, 
Toronto, Canadne 
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him, While he may not appeer to. be the fairvel judge 
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ef jurisdiction which the Conatitution intended for him, his views upon 
the gubject, from the standpoint of an s¢tor, may contribute something 

to the solution of the question arising. i may add, on the other hand, 
that retirement from office to a plage of etudy and gentemplation, rather 


then of section, wodifies somewhat the views formed, Gus 


This, { Yhink, is significant of tha importance that ghould be attached 


to insistence upon constitutional limitations, and the wiedom of having 


these limitations from tine to time interpreted by another branch of the 


Government than thet to whose action they are te apply. 
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gheuld be selegied for life and sheuwld be given ample 


ent of the Legisistive branch, The happy result which wae reached 
betesen the two eoxtraues ig only one of many instancosef the triwaph 


of clear-houded coraon senr@, Wise patrietien and. the peroneal 


which wo find in the ¢empromises embodied 
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I am strongly inclined to the view that it amka would neve been a 
wiser provision, as it wag at one tine voted in ithe Gonvention, to make 


the ters of the President seven years and render him ineiigible thereafter. 
uch & thenee would give te the Sxecutive greater courage ana invepencence 


in the discharge of his duties. ‘The sbsurbing and diverting interest in 
the resleetion of the Incumbent taken by thosa Yederal civil servants, who 


recerd their own tenure as dependent upon his would dissppear and the 
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ef ficiouey ef adwinistration in the last year of = torm would be maintained. 
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reigns, bul does not rule, and if he is @ President, or a Governere 
moral, presides, but dose nov fovern, here is one in such a governaet, 
however, whd exerciacs in some respects & free ver power than the President 
has, W6 is the leacer of the majority in the populer house, He is the 
presier and exercises beth exeourive and Lecieletive fuictions, the 
executive head of the state, whether King oF Presiceny, follow hig res= 
comends tiene in execuidive work, and he with hig collcagucs in his cabinet, 
éontrol the legisiation, now it vou.d Ge idle te discuss which ie the 
better form of governmamt, Tt may ee eenerally paid that those Bho have & 
parliauantery recpongible governnen t, a@ itis ealiied, like that form, 
anc thet we like eur form Ourg 26 mere ricid, in that it dividece the 
executive from the legidative, but is iike pariiasentary government in 
that in both the judicial branch 2s independent of the other twa, Our 
eancesters acted much under the influence of Hontesquieu and believed 
that in the independence and spparation of the Leghain tive, the ‘qxeeut ive 
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and the judicial branches lay grvater geourity for civil ream bt ie 


often said tiwt perliasentary governiant is more responsibe to the iil 
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has nd imitiative in reepect to Aopialation given him by Lew except 
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infrequmtly the seeund Congress of an Adoimictratiog conteins a 
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ishation. Senater Keot in his recent American Lar Association address 
@aid thet in Congress and the state lovislstures, this amounted to 
65,000. different enattaents in the last four years. 

‘a live in a etate of politics and public mind where legislators secon 
to regard the passages of laws 2¢ auch more sigek important than the reeulic 
of their enforgement. Too often the value of the lesislatieon is not in the 
godd intrinsic resulte.of ite operation, tut in its vete-petting quality ~ 
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in ite use ae molnesees for thea cetthing of political flies. “Therefore, 

system in which we may have sri enforced rest fren legigiation fer two yours 

ie mot bad. it affordemm an opportunity for Gigestian for the cevelopment 
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in the meaintenagee of harmony. ‘The worla is net going to be weaved by 

legigiation, and Lt ie net going te bo injured by an ocetagional two yesre 


ef regpite from the panacea and magic thet many modern schools of politi- 


Cinne sccm te think, are te be found in the worda, Kkmk “He 14 enacted”. 
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he functions 9? the Fpeasident ars both legislative 2 


song the executive functions, we shell find « 


executive. 


gradual tencenty to a division into the purely executive, and the 


quasimlegisiative cans quesi~ judicial duties. 
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“ne vete power, however, i# purely legislative. The constitution 
provides that after both nouses gnail Neve pcewed @ bilL, 1% shall 

be prasented te the President; that if he appreve, ne @nell eign di, 
but if not, he shall return it with hig objections te the House where 
it originated, whieh shall proteed te retensider it; and that if two« 
thirds ef that Meuse agree te pase the bill, 4+ shell es sent with 
the objections of the fresicent bes the other leuse, where it shell be 
reconsidered, and Af approved by twoethirds ef that House, 1% shali 


becomes 4 lew. It has bean contended that thie vete power is executives 


{ do not quite seo how. Of course he does net take part in toe framing 


of the bill, in the 4 or in its amendment. He af no 


power to vete part of the bill and allew the rest te become a lav, 


axa Ho must accept it or reject it, snd even his rejection of it is net 
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consrel the members of the Legiglavure. m the Conetitutional Convention, 


there were proposals looking to the revision of bills, wiih had passed 
both Nouses, by & council to include the President and *he Suprone Judges, 


ith the power te reject bills transpressing ths oametituticonel licite 


uf Congreeagional discretion, Very wisely the pregesal was abandoned, 
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royal veto in the British cone ti tu thon,//A discussion of the veto power 
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by My, Edward Cespbell wagon, in swixeixyawex a Harvard publication, 
rivyes an interesting revier of ite srigin. The author mxpxpmakyxxxxcK 
expresece the opinion that the veto ie the result of ths shrinking af 


a real legislative function of the King, exercie od at fires broadly 
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powers He points out that in carly day laws were enacted on 6 petition 


of Parliament to the King, fer legisletion, end a proclamation of the 


King exbbdying the law as he was willing to have it. For a lons time, 


he did not confine himself te the request a& in the petition; but 


after Parliawent acquired greater influence, it presentec te the King 


the proposed statute drawn in proper and exact terms and suéecessfully 


resisted his giving it a different form. Thus the King's function in 


legislation became one of negation only. This history of ite origin 


shows that even hn the iimited end suspensive form 4% bas in our 


constitution, the veto is legislative, a bralle rather then a stean 
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gractical question aften presented to hints shether he eaeuiamieer limited, 
es some contend, ta vetoing s bill only when he thinks it uncenctitu= 
Mtenal. i have ne hesitation inxmge rejeoting such « view. if anything 
has boen established by setual practice, it is that the President in 
signing a bili, or returning i+ unsigued, must consider the expediency 
and windom ef tho bill,.as one engaged in legielation and responsible fer 
$4. The constitution used the word “approve”, amt 1% woulda be @ narrow 
interpretntion to sentreet teis inte a mere deotision as to legal 
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validity. 
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Joeal interest and ef the play of those local forcos whieh united tegether by 
Sed roiiing sometimes constitute e majority ai both Houses for certain kinds ef 
legislation ~ like a river and harbor bill, or @ public building bill. Te 
¢riticise the Presidents uas of the veto as the exercise of a reyal prerogative 
is abeured: Historically the funetion finds its protatype in the Reyal vote of 
tho British constitution; but no fing of “ngland has exercised it fer two 
hundred yenre. He would lese tis throne if he did. Here the vets is, not 
the set of an herediséry monarch but of one alested by all the people te 
represent all the people and charged by the fundamental Law with the respengi- 
bality of its exercice. 

he Pregident in considering the constitutionality of a bill presented 
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to nim for signature is in « different position from xk ofthe Supreme Court 
when the validity of an act ef Congress is in question before it. ‘thie is the 
distinetion which Rho older frofessor Thayer of Harvard so wisely and ably 
aueghch explained and emphasized. A serious doubt of the validity of a proposed 
pill may well lead « member ef Conzress to vote againgt it, or the fresident to 


voto it; while such « doubt will not justify the court in treating tus 
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from what appeared tho necessary imvli¢ation frem the judgmente of the 
Supreme Court; but i had much lees hesitation in vetoing the B411 than 
the ¢ourt should heave in declaring it to be beyond the permissible limite 
of Congressional discretion. 

l emphasize this peint because 1 think that ii is ef the highest. 
importance thet the constitutional validity of a measure should be 
fairly considered in the legislature and by him whe exersises the veto 
gover. i heve observed a eriticiem of eur system ef legislation under 
a wh Aton Gonstitution by seme nalish wmwkkezim publicists that it lesde 
»* discussion of questions of validity of proposed lecislation rather 
than of ite cxpediency. “hie oriticiam does not seem te me to be weighty 
or correct. %e don't discuss the validity of sets gneugh in legislatures, 
ina doubt if Gevernors cengider ag mich as they ought, the limitations 
of the fundawentel law in signing Lille. Cur legislatures have thrown 
too much of the burden of maintaining constitutional limitations on the 
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hietery we have suffered from abuses of the vete power, and cer’einiy 
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weal as may bo brought abous 
virtual repudiation Lake tho 
inflation bilL 
¥xvorience shows that no president sxore eee the veto Pp for the 


fun of it, Naturally he avet have reasons ef a wery eerieus wacure 
“ws 90% wp Mkdhis jucmisomt agains + thatof a majority in both couses 
ant Ae should show in bie objections, “ol 4 mere differenes of 
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epinion ue to. the expediency ef the boL, but the p1 


ao injurious in their imeediate effect woen the public wand 


he 14 éntitied to sussenc the 


of #6 vielous gs a precedent, 


effect of the legislative will miil further eansiferatiion be given 
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The ConstéetuGien ceo no» mention the Cabinet ani cous net remogn Lee 


al body There has crept into sae ste tutes loesely drag, 

the oxpression "Sabinet o*ficer” and the Suprene Court occasionally 

in dita distuasion of executive power has usea She Torey The conti tution 
doses not mumtmuxacean te contemplate a meeting dn coweil upon the 

etate of Union ef the Heade of deopartasnts, English histery in thie 


regard furnishes on om leoy, The Cabinet is not a statutery bedy in 


tain, Tt uxiete by sustaa only, tndeed the wh ole eye ten of 


Great herr 

reeponsivle goverment by which a vote indicating a want of eonf dente 

“Sy thé Premier and his hninein ben, requires their roesigna tion, while 
iv the Zaclieh eonee 16 is cone thtus ional, only abides in custom The 
Siclish Presaier in el ceting his aveociates in his Cabinet, takes mom 


Were of Parliament whe wild effectively cooperate with him in rutaining 


the indiepeneable backing of the majerity, Tho mexbers ef the Cxbines in 


euch a povermiait are of independent: scirength, an! their respective 
voices, therefore, naturally have moreimportarce due to that fact, 
Bach 28 @ ma@gber of the Cevernmment must he prepared, en the fleer 
of one House or the uxsrother, to answer questions, defend the 
guvermaen. and advecate the Lorieiation which 2@ urres and for 
seomées responsible, An Ruglieh Cubinet officer must, therefore, hare 
hey iif; ms, ak BS 4 Sa ever wm a eet eae © anh af & Ppa 
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¥ithout any vieletion of constitutions 14n1ta~ 
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tion, Congress micht well erovide Xam Ueads of Departments, marhers 


of the President's Cabinet, showld be given access to the fiver of 
tach Hous¢ to introduce measures, to advocate tncir pasrare, oo 

answer qucations and to onter inte the débats ag if they were menue 
berg. This would impose on ths President greater difficulty in 


s@lecting hie Cabinet und would Lead him to prefer men of Legislative 
lecislative debate. yi would stimulate the head of each cepartamt & 
more thorough investication into tie actual operations and to clesear 
supervision of ite business On the other hand, it would pive the 


axecutive what h¢ oucht te heve ~ some initiative in Lerislation 
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“governmasnt, which i+ pecus Lapdweible for Congress ic Learn wither 
thy ouch the inveetigation af oomeittcee or by formal request for 
papore ono inforcation The time lost in Conerese over useless dia" 


euesion of issues That @i cht be dieposed of by « cinche sta.enent [rom 


the hued ef a departnent, ne one Can appreciate wikese be haa filled 
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4e wfficial minutes are kept of Ms Czhinet msotings. The 

weetines are sntarely at ‘the reall of the President, anc he may dis 
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ee gente of the Cabinet members are asaisned aroune the Cabinet table 
gecording to official j rocedure, with the President at the head, om 
that is the only observence of & fom that I knew of, 
the office of the President is nos} records office The vari 
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encunt of corrensondencd hat fo te throvgh it, signed. ¢2 ther by the 


Pregi‘ont of his neeretarics, dees not become the property ur & 


-eqord of the goverment, uiless 2% goes on to the official files ef 


Age 
the dupartamt to which 2% may be addressed. The President tare 
with him all the cerrespoendimee, ors einal and copice, tarried on 
during his Adwdnictration tin Rebert 2, Lincoln tald-methat an hie 


father's day, creat és the business must have been during the war, 


fica wth 


i Jl NL el 
pe 
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carried on im the ExScwi ve v2 fice by tee or throé 6.i4Prce, Ever ytnane 


wan referred to the differen. departme 
Limo @ tacmorandum By the Presicent New the bus inegs has crown so 
that it requires twent yefave clerka and s tenographers te ¢o the nec 
usary work, 

“ir, Uineoin is said to have remarked that an the Cabinet, 
after diseweion ond an intimation of opinich, there wae enly one 


yote, and that wag the you ef the Presidmt, Tt is interesting and 
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instructive ta note Jefferson's comment on the eperation of the Cabinet 
after he had left office 

in #ashington's day. Ina letter renee a Preach Fubliciet whe bad 
advetated a glural execulive, ke dissented sand approved the plan of 
gue. conetitution as foilews: 

“ne failure of the French Directory Axx Goons te have av tnorised 
nm belief that the form of a plureditys hewaver promigang 40 theory; is 
impracticable with men senstituiad wits as ordinary passions. While the 
tranquil «nd steaks teror of our ings executive, Guring 2 course of 
twantv-tao yoars of the nost 26m yastuous times the nistery of tno world 
ing ever presented, gives a retienal hope that this iaportant problem 
je at length solved. Aided by tae ceunvels of a Sabinet ef heads of 
departments originally four, but now five, with whom che President Gori 
gulte, sither singly or ail tage ther , he fas the benefit ef tacir wiedem 
and informatiea, brings their views to one centrs, and preduges an unity 
af action end direction Auaxk in ail. the branches ef the governaen ts 
‘he exoellonce of this construction of the executive power has alroady 
manifested iteelf here under very apposite gircum@tances. During. she 
sdminigtration of our first President, Bis Cabinet of four meabers 
were equally divided by es sarked en opposition of principle a5 MEAARARAX 
aenarchiien and republicaniem Gould bring into conflict. has that Cabinet 
been » directory, like posit ave and noga tive quantities 4 Algebra, the 
epgo8ing wills would have balended each ether and produced a state of 
aheeliute ines tien. inet the President heard ith Galunees the opinieis and 
reagore of ench, decided the eoursd bo be puraued, and kupxkea kopt the 
‘ severnment steadily in it, unaffected by the agitation. The puniae BREE 
Knew w wall the diecousions of tue Gabinet, but never ned an ‘uneasy thought 


on their account, Ledeee they knew sido wey had provided: & re ojulating 


‘power which would keep the mashiner in steady movement.” 
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LSS possesesd, that no 
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power". 

Ae strong an ingtance of opposition forces as these lepicted by 


Jeffersen in Washington's day could be Townd in Linovln’s, and the 
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adventace of thet sinsle vete of the President was then even nore 
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YMhen Jefferson came ints effies he had no facility in publie 


gpeakine, and he, therefore, preferred Lo send written messages, 


‘vend that ha: been the practice 
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dawi to the present Administration, «hen President Tilgen Aas introduced 


the custom of 9s pergonsl address to bo'th Houses. 4 think the inmevation 
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the tiem. speseh fron the throne gan bs supplied with little effert of 


the imocination. 
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io he ee duty ef the President to 4esue Gonmmiceigus te aid of Paeare 


the Undted States. This £ think 2@ the ¢reatest manual <d: 
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President has ta perform. “hen you consider ali the offieers in the government 
who are entitled to comiissions, and the amount of correspondence imat he has 
personally te sign, you cam wniderstand that a gubstential part of each business 
Gay ie-teken up with signe tures, end thet the shorter the name the easier 

the work. As i was ablo to sien with eix or seven lettera, 1 had an, advantages 


in Washington's day, and later, all the letters patent for iend end inventions 
nad to be sigmod by the President, but fortunately for hie more recent 
suecessors, Concress has sutherized the fresident to designate. some one else 
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to perform thie duty. I don't suppose Congress eould reiisve him as to 


¢omeiescisnus in view of the mandatory language of the Constitution. 
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. seme @ ¢gimple and foermel ane, and yet out 
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mae, Ane quar tion 


of them cane a crent case, Marbury v8+ “adisons ce ad 


presented in it was whather in an original suit in serdexus, brought under an 


“mgt of Conuress authorizing such a suit in the Supreme Court of, th United 


ttatee, « write should isgue on the agsliestion af Harbury te compel hadison 


Se 


then Seereteary of “tate to deliver his his comissicn as Justice ef Feate. 


Berbury hec been appointed and confirmed a Yuetioa of the Peace for five 


‘years in the District of Columbie,. His comission hud been signed by Presisent 
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pdams ond delivered to John Warsheall, hie Seerstary of State, just befor: tae 
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ignd of Sr. Adama’ terns Wr. Careheli bad left the comission wath his 


. . Vgyecesser firs Sadisone 
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wha Judgacnt-of the Court wae thet 46 the Constitution gave the Supreme 
Seurt only appellate jurisdiction in guth « Gace, Gengrese had no power to 
pas: the act which geve it original jurisdiction in this cave, amd that 
following the fundeaental lew, the sours ban’ bound to ipnere the act ag 
mull, te refiiee te take the jurisdiction and to diewise the petition. . the 
@enelusion invelved the FHMERAKR A LARAMARNAAARAARAAK principle of trans 
sendent organic Lepot tanee thet takes Marbury ve. Gadisen ine grea test 
judgment ever rendered ny. the Court. 
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4m conflict with the constitution ta ve malie but the Chie? fJurtice was 
not content with this, and insisted on investigating the merite ef the 
Gace, jurisdiction of which the court wast deeline te take, Ne found wat 
‘thoes the ministerial duty of the ecretary of State under the facts te 


dégliver tie comission to Martury and that if the tourt bad Ase jurisdiction 
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it would Aave boom a ¢ase aR for & maniamas | / TA ay eorhy days 4 Sashingten 
when i was Goliciter-Jeneral, 4 hao as an sevétiate, Aguistant Attorney- 
evoral “Maury. Gorn in Fashing ten of a Yirginien familys his futher wae 
savor of Sashingion, when Vashingien had a “ayors in the Soubh more than 

in the Horth, betausse taey are more homegeneous people, traditions are 


preserved especially among deawyeré ana politicians. He told me of « family 


epagition that Marshail who was acting as Secretary of State as Acame 
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The eonsiitutional fiunetions of 


th President #ean very broad, 


avi certainly they are, but when nany speak of the wnommous power 


of a President, they have in mind that what the President dow, gods 


% 4% « " eat, oe hy # #¢ Meer 7 by ie ‘ 
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the Presidency offers but few opportwiiices for diseretion ef that 
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difficult for one whe has been brought threvgh four yeare of 1%, to 
mir aoe péreonal feverSthat he was able to confer, There are 
eertain political chlintions that the custom of a party requires the 


President to diecharge on the reeommeniation of Sensniore and Congresacen, 


end wae -hoe have had the conduct of the political campaimm in which he 


me euccessfa, I that that kind of 


vblisation will be reduced to ite lowest terms by « chance of the law 
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vides that the Vice-Presivent ead) tare his place ch@ the President 


is disabled fron perfeming hie dutica, Now if the ig Gui ef the 
cau try ot « pein’ shere he can not digcharge tha nocoasary funeLions 
that are imposed on him, euch Gisability micht «rise; but the comau 
nication by telegraph, sireless and by tel ephené aré now so pode vhat 
4% wid be difficult for a President to co anywhere and nasi be able 
to keop his subordinates in con@tant information as Ww hie whereabouts 
and hie wishes, As a matter of fact, Freed dente de net leave the coun 
wy very often Occasionally it soens in the public interest that he 
e¢hould President Roosevelt visited the Canal Zane for the purpose 
ef sowing “hat work wae being dene on the Canal and giving a a2eet ” 
hat wok by personal contact sith those who wore engaged in it. I did 
the eamé¢ thing later on traveliing, 4s ye did, om the deck of a gov- 
) 
érmaent yoasel which ie technically the soil of the United States 


fhe zone ia the soil of Ge United States, 46 was net out of thse 


jurisdiction af the United States except for a few hours. le went into 
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the city of Panama, as I did, and <ined with the Presicent of the 
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Pangsanien Republia Bo, too, dined «ith President Diaz at 


Juares, in Mexieo, just acrese he border from bE Paseo, bul AMRKUE 
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One of the great functions of the Executive, which in a 
practical way gives him more personal power than any other conferred 
on him is that of appointments to office. It is a power thut fixes 
his responsibility for the whole Federal Government which meinteins 


@ personal presence so to speak in every local community throughout 
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Pa 


the vast stretch of National Jurisdiction, by the activities of = 
460,66 | ~ 
—qundned=are fatty thousand civil and military servants. In th: days 


before the civil service law, « sense of obligation to the 
President for the places held, producedia political loyalty 

in cival employees as Presidential henchmen. In those halcyon 
times, even the hunblest churchman or janitor felt a throb of deep 


personal interest in the political life of the President. 
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opinion by His willin; $ aacept the office wider the arrangement firet 
ion esc ee . game cominated enether Lavyar of much higher capaéity uel 
etandins, al@s a polition: supporter of the Senator. He nevertheless Tougsi' 
the nomination on the ground that with devilish ingomuity | hed gougnt to 
agbarraes his and eontended before the Judiciary o¢ wittee that he did it on 
pringiple. “hile hs admitted the eoupetensy and high Sharaster of my 

nominees and Bis proper po Litical veivs 9 H8 arzued that as nis ndévico to me 
hed baon different, ead a6 ho an @.th igeal sutiers represented we ate, the 


eppointwent should not be éunfixrmod, in Kis view of the conetitutional funce 


tiong of the Senate in appeintmants. 


jenn not exeggerate the waste of the Preeident's time end the sonsumap tion 
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of wie nerveus vitality invelved in. Goengressional intercession a9 ta letal 
acodin taente. 48 long as these remain pola tical, the axponse of the administra 
ckaunttax tion of tho offices will be iargely sore tum 44 nesd be. 1 venture —- 


the ageertien, after leng «xperience, that if the impertent locnl offices. ait 


svar the country under i210 Saderal Coverngent were put in the elaseifiod ser= 


vite, an expert exeiantion of those effiess would satiefy Congreat and. the 


appointins- power that the assistant pos iumasters, the assistant. collectors 
of internal revenue and thé agsietant collectors of custome could run the 
offices better than they a © now rim with a political chief in each, and that 
the only change needed would be to increase, by a small percentave tho 
salaries of the usgistanits, In tis way nearly the whole of the salaries of 
the pres mt political chiefs all over the cowmtry in these local officeg 
could be saved io the Goverment. Annually for. four years 1 recomended 
that the Congress chanrs the method of appointing the postmasters, col~ 
lectors of internal revenue and collectors of customs, by removing the 
necessity for confimation by the Senate, promisine that if this were 

, 


done, I would put all thess officerg under the classified service, But my 


urrent recomendations fell upon ceaf ears, Ne President, so far as 


baal 5 te 
I know, hes been able to break away from this custom. There have been 
notable inetances, as in the cave of theiseue between President Garfield and 
Senator Conkling, where the President asserted his right to act without 
the recommendation of the Senator in a New York appointment, In the Carfield- 
Conkling controversy, it was not a question of civil service reform, The 
i esue was political. It wae only a question whether a Conkling man should 
be replaced by a Blaine man, and it was to repay 4@ political debt of 
Hy, Blaine end Mr. Garfield that Judge Robertson was appointed. | ir, Garfield 
gid net chanre the custom except in this case, Congresaen and Sena tors 
believe that by this custom they can maintain a local poli tical organiza~ 
tion which will aseist them to be reelected. It usually hurts more than it 
helps the particular user in the long runj but it does help to strengthen 
logal machines and bosscs If the persons and partics contending for the 
abolition of bosses and the suppression of machines in Congress would show 
the faith anc sineerity that ought to be in them, they could promote the 


_wiigg Which they so loudly proclaim most effectively by passing the 1 aw 
ean é 


to which I refer. outs upormteuch-« meaguteavoul 
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The law pute the epvointwent of clerks to courys in the judges. Judges 
are mén end. when they sre given executive or quasi-political functions, that 
is when they exercise patronage, they have preven to be quite like omer men. 
Ulerke appointed in Federal cigtricts becasue part of the family of the judge. 
They take price in thé earnings of their offices anu they are prene to 
overcharges in fees. ‘he favor they enjoy with the judge ae part of hia 
family has, I am sorry to say, Led to sbuses@ end the reluctance that some 


judges have 1, 0 call them to strict account in the management of their 


offices, is too well kuewn to the head of the Department of Jus tice, and 


in office I recommended that the President have the power xm of. retieval of 
such clerks for couse upon the report ef the Attorney-Ceneral, but an no 
such action was taken, althought thero wers a number of flagrant Cases 


presented justifying the recommendation. With nearly one hundred clerks of 


~] (je 
four te, and. with a lerger nugber of deputies mgm spread all over the Uni tec 
States, the influence that can be used with members of Congress in » matter 
that is not acutely political, only those whe have had eceasion to moet it, 
can fully understand. In order to protect the judges against thoir un= 
judicial selves in extra judicial matters, i would remove all patrona es 


from courie. 


i would vest the appointment of receivers in equity te take charge of 
railroads by the Federal Court in the interstate Doomerce Commission. They 
Gould be made of course guite as subject to the direction of the court, 


theugh appointed by another authority, av if appointed by the court itself. 


Tt know whereof i speak as to the wisdom of such a Ghange. for eight years 


J acted as a circuit judge and durins much of that time I was Andnand through 
receivers in opersting wany thousands of «dles of railrosde within my eire- 
cuite The executive power, the court is thus called upon te exercise, is 
not good for the court, creates antagoniaas that ought ta be avoided, and 


interferes with the proper discharge of normal judicial fune tions. 
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The Pre ident takes an oath thet he will execute the office of President 
and preserye, proteet and defend the constitution of the United Svat s, and 
it ia made hig especial duty to take care that the laws be faithfully executed 


This is the widest power he has. In carryinc Skeamaxax out throuph the proper 


department and the 


proper subordinate officers, the direction of the statutes 


his course is ugually clear. His duties thus 


directed flower out in such « way that few people umiderstand their exient 


until they study the practical working of our povernment orranization, Many 
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of these duties are quasiv~legislative and quasi-judicial. In order to make 
the statutes practical, Congress often finds itself obliged to confer upon 


~ he 


tho particular subordinate of the President who is to carry out the law, the 


power to meke rules and regulations under it, which are legislative in 
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officers and the public, may knox the y can ca@fiply with 1t, If you would knew 

the importance, difficulty and wide discretion involved in this taek, I 

mmaend you to the present income tax law and the main strength that has had 
ra be used. in foraul ating workable regulations for ite operation and enforce= 


ment 
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“his duty of preparing regulations for the enforeexmt of the statutes 
involves their construction, Statutory construction is practically one of 
the greatest of executive powers. Of course ultimately where the statute 
affects private right it may come before the Gourts}; but there are many 
statutos that do not affect private right in such a way that they ean be 
mace the subject of litisation, 

Then Gongregessional legislation frequently imposcs pecimiary 
liabilities as upon tax payers, After taxes are collected, executive 
tribunals have to be fomed to pase on the claims for the return of taxes 


claimed to be illegaily collected 


a1 Se 


Taxes must be cdllceted aceordine to due process of law, but Conereds is 


not required to furnish an o portunity fcr judicial construction of the tax 
Ves | 
lawe. It may toeet final decision in any executive officer, It has not 
generally done this, but hasultimately given an opportunity for the tax 
ets pan 
payer to appeal to the federal courts. At present customs litiration ends 
Al 
in a special court of Final Customg Appeals, which ia a real court, 
Consressional Legislation often confers on those wio comply with its con- 
ditions property richts or valuable privileres, Tribunals, executive or 
judicial, are given jurisdiction to pass upon claims seeking such rizhis 
or privileres, The application for a patent for an invention is mace to th 
Commissioner of Patents or a sthordinate, but provision is made for an 
appeal from his decision to the Sceretary of the Interior and then to a 
Caurt of last resort, Soldicrs' pensions, however, and patents under 
the homestead andg other general Jjand laws for governumt lands are 
granted aftera hexring before an executive tribunal. Under the immicra- 
tion acts aré officers exercising quasi=judicial power subject to review 
by the Head of the Department only, for the pur); ose of determininse the 
eligibility of immigrants to enter this coumtry, or the necessity for 
deportation of those who have illegally ontered, Consider the drawing 


of money from the National Troasury uncer an appropriation act. The 


drawing of the warrant must be app oved 
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by the Comptroller of the ireasury. It is for him to say whether under 
| the statute the warrant is Lawf uk md the money can be drawn 6 is an 
appointee of the President, and if the President doee not like him as a 
Comptroller and his detisions, hé can remove him and put in another one, but 
the President can not control or revise his decisions. His work ig like 
the othor work that I have referred VO, Qvasi~judicial, If the claim is 
réjected by him, the claimant may usually carry his case into the Court of 
Clains, a if he decides for the Claimant, the public and those interested 
in niaintainines the side cf the governient have no appeal, and his decision 
is final. 
Originally claims against the Government could not be heard 

in court, The Government did not permit itgelf to be sued, the claime wore 
passed upon by excoutive officers and were referred to Concress for its 
consideration and action by appropriation, Now a Court of Claims hag been 
6stablished with jurisdiction to hear and adjudee suite eaczinet the United 
States based on contracts, express or implied, and in a narrow class of 
torts. Judgments in the Court of Clains are eertified to Congress for 
payment and are subject to review by the Supreme Court of the United States, 
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This development from the decision of executive officer upon claing 
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dependent on rovermment concession or erant into, first an executive 
tribunal, and finally into 4 real fudictal hearing before a Court, is only 
an instance of the natural tendency of the. AnpleeSaxen to meke a hearing as 


fairiane equiteble as is cmsietent with the fective operation of the rove 


ernuent purpdsce, Tt is this reneral naturel tendency, to which Profeesar 
<3 a ¥ ee ay cE ae de pais Pi Sak * % me. Saris ge oa 

Pound has referred, from srbitrary decision to a jud cial hearing, Iv Wes 
6 een Oricinally in the crowth of the Court of Chancery from the arbitrary 


discretion. of the lord Keéoer in decline with the Litiscants.at camon Lav 


and anelionmstier ite risidit 
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have given rise te gualms in the minds of come. Lest we are departing Ira 


those forms of proceeding. intended to protect imdividual richt, It may well 
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be pointed out that the necessary trend in ail such exeoutive tribunals is 


toward @ due judicial process 
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The expressed duties defined in the stavute a1 4 distributed to 
the departments anc *%o the yorious appointees of the President ceate a great 
permanent organigtion over which he can exercise only a very eaneral 
supervision, Under the ¢ivil service laws, inadequate as they ere in some 
r dapects, the continuity of the governmmens an the deparinen te at Washington 
is fairly well settled ma ig little changed fram Administration to Aduinie 
tration, It would be difficult, 4f the President chose to exercise tho powor 
he has, to impose his pereonality minutely on che going government, He can 
jneist upon ereater economy, He can infuse @ spirit in the service by making 
oe 
plain his earnest tesire fer greater efficiency. While he is the hae of 
this permanent structure, nowever, it eens to pave an impersonal entity 
independent of him which in gone degree modifies his responsibility for ite 
operation, There are in the civil gervice in Washington chiefs of die 

visions and assistant chiefs of burvaus, who have been cuexmixxx the e for 
eeades, They are loyal to the government ang not especially beholden to any 
one President They are 4 important in the army ef civil servants as the 
old non-commissioned officers are in a military foree, They have far greater 
experience than the heads of their departments and bureaus who thanes every 
presidential term, Their life-long fidelity and efficiency are not rewarded 
by netices in headlines, They have rue philosophy, and are gontent with 
eel salaries, permanent tenwe, the coneciousness of duty well cone, and 
the flattering dependence upon thera that their immediate guperiors feel, 

Quiside of this norvial operation of vhe regular vae% machine of govm 
ernment in many respects automatic, of whore workings he hears Litile exeept - 
when theré is somewhere a break in it er a palpable need of repair, the 


President's chief concern is in following a path not 60 dleurly beaten 
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Congress during Mr. Adane’ administratior passed no law to carry out 
this article and made no Provision, as it hae done sinee in all such 
tases,for any examination of the accused before & court as the basis for 
@anting a warrant of extradition, A subject of Great Britain committed a mur 
dr on the hich seas on a British naval ship and then escaped to South Carce 
lina. He was there apprehended and brought before the Federal Court for 
commitaent on the charre of murder and piracy against the statutes of 
the United States, Presi’ nt Adans wrote vo the examining judge that he 
thought there was no jurisdiction over the offence in a court of the 
United States} that the crime as charged had been camitted within ‘the 
jurisdiction of Crcat Britain, and was within the treaty, and that if the 
judge found the evidence of the crime was sufficient, he the President would 
answered 
order the prisoner to be turned over to the British agent. The julps euwexekx 
that he agreed with the President there Was no jurisdiction in the Federal 
Court, andthat the evidence was sufficient for commit ment on the charges 
the prisoner was extradited on. the President's warrant and wastried and 


executed for his offence. The matter was made the subject of resolutions in 


Congress at the inetance of Edward Livingston, who was then @ Congressman from 
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We fowmed a révolution flagrant, and we felt that intervention was necessxry, 
and the question wae whether the President, without action of Congress, evuld 
e 

use the army and navy to intervene under ths go~ called Platt Awendnent 
of the treaty between Cuba and the United Stat-a, which reads in part as 
follows: 

“~he Goverment of Cuba consemte that the United States may exercise 
the richt to intervene for the preservation of Cuban indepenconce, and. the 


maintenance of a governnent adequate for the protection of lifes, property 
and individual liberty” 


I advised the President that this treaty pro tanto extended the 
jurisdiction of the United States to waintain law and order over Cuba in case 
of thrdéatened insurrection, and of canger of life, property and individual 
liberty, and that under his duty to take care that the laws be exccuted 


“this was “a law and his power to eee that it was executed was clear. 
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“vente followed quickly our invostigotien and resomx mintions and I wae 


under the authority of tam President Acesevelt, to Summon the 


army ani navy end te institate a provisional Leverett which ineted 


BGRr.y tee youre, restered order and previcea a feir election les, secured 


& fair @lnetion, end then turned the “evernaont over to the officers oleotad 
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get forth that he did thia as 4 Geputy United States Marshal. in pursuande 


of “a lav" of the tnited States, 
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and that uncer the Federal habeas corpus statute, which secured the 


writ to anyone in custody for an act in pursuance of “a law" of the 


United Siates, he was entitled to release. The facis were these: 


lr, Juctice Fi did, of the Suprese Court of the United States, while on 
the Circuit, had to consider litigation in which Terry's wife was inter= 
ested and had rendered an adverse decision, Terry was his wife's cowsel. 
Yer @ demonstration of violence in the court room, Mr. Justice Field 

sent Mrs. Terry to jail for contempt, Thies provoked threats by both Terry 
and his wife against Field's life, Field, after having held the Circuit 


Court at Los Angeles, was on his way to hold Court at San Francieco, and was 

seated at breakfast in @ railway station at Fregno, when Terry and his wife 
Sm 

entered. Seeing Field, lire. Terry went back to her sleeping car to pet a 

revolver, while Terry approached Field and struek him from behind as he sat 


Field was accompanied by Neagle, a deputy marshal whom the AttomeyGeneral 


ef the United States had instructed to accompany Field for the purposes of 


¢efending him against the threatened assaults of Terry and his wife, Neagle 
: called to Terry that he was a United States officer and asked him to desist 


is frou his assault. He refused to do so, and Neagle shot and skilled him 


: ee Terry was know to be a man of violent methods and had killed Broderick 


in a duel beforo the War. 
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there was no act of Congress which authorized or directed United Statca 
marshals to accanpany United States Judree on their circuits or to protect 
them from assault while travelling from one Court to anether, Tho court 
held that if a United States Judge is attacked while on his judicial cir~ 
cuit, through resentment at that which he has done as a Judee, the duty 
of the Jude to act without fear or favor creates a reciprocal legal 
obligation on the part of the sovernient to vorotect him, This it was 
a ecided constituted “a law" within the meaning of the habeas corpus act and 
the Constitution, giving authority to the President throuch the Attorney- 
General, to do what was done in this case, 


Mr, Jusvice Miller, whe decided the case, said: 


“In the view we take of the castitution of the United States, any 
oblifgation inferabie irom ‘hat instrument, or any duty of the Attomey 


General to be derived from the gencral scope of his duties imder the lows of 


the United Statos is a law within the meaning of this phrase, Tt wodd be a 
&2 é 
preat reproach to the system of povernmamet of the United States declared 


to be within its sphere, govereien and euprene, if there is to be found 
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within the domain of its powers no means of protecting the judess. in the 
conscientious and faithful discharge of their duties from malice and hatred 
A. 


of those upon whom their judpments may operate unfavorably", 


ond Ahi Sara & Pe Nts Hest 3 ox ‘a 
Cnye That tha ise oA (meturulivy Nee teh Fe | $e g kite SE YO s 


s Bn wi 1" ta ms a ee oes “¢g 
t to the enforsement of agte «af hide SS OP Gs 


tronties to8 according te sips HRT ess LOrmd » or 


oe it inclad Ss and oulizetions erowins ou®t OF tng 
dene ti ta: f20n iteelf, ous international relatiens sand all the pre tection 
implieg by the mature of tae governsent ander te Cone titution ’? 


Hs 4 by 
wi P35 


He then ¢ites the instance of the s¢tien of e eaptain of a Unites 


Aten naval vessel in sempelling the surrender by an Austrégn vesee] 


ty 


ae P ig aa rie a. tT toe ea ys ° a ee » ft 2 , ba 5a 3s 
of Xotsa 4 luingariean wie hed smce hie declaration of intention te became 
& GOntaeen of tno United Htaleg, so tie aOtien af Gwe executive power in 


executing @ iaw ef the Uniind States. He ingtances ae ef the see 


aray Gnd marahaie 


pa 

at 
Loy 
*- 


tharestor, attien by the Presidant in erderin; 


% 
Pa 


y of the seilo, end to protest 


pent 
ew 
~ 

‘es 


ef the Onited Gtetas te secure the ents 
publie lend frow trespaeeere, and of the Attorneyeleneral, aa the agent 
of tne Presicent, in eringins suits te 90% eside fraudulent Convery ane <o ef 
pablis lanés in the interest of the governaent without express statutory 
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7hO@ 9e9~5 principle scenes to be ekesmlifiad in L@gan ageinet the United 
States, 144 U. UO. 263-284, ln which the question st dseue was whether o 
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power: to denounces such a crime Bul Cons oss through local opposition 
hae never found courage to do 60, though it has been uxuantxx urged by 
svecessive Presidents, Where mob violence cue to racial prejudice has 
destroyed life or property, the state authority has proven to be wantonly 
A 
helpless, The Sceretury of State, in answering the complaints of foreign 
governmmenta upon %15 head, has been under the huailiating necessity of 
‘eying that while wo made an agreement, wo have as @ national goverment no 
statutory power to souply with it and all we can do is to recadamend to the 
g tate where the violence occurs, to inetituie proceedings in its courts to 
punish it. The question which I wish to moot, and with diffidence answer, 
| is whether, no twi ths tandin¢g the failure of Congrese to make such a violation 
of an alien's treaty rishte a federal offence, it is not still within the 
power ef the President to use the arny to resist threatened mob violence 
‘“ euch gienn and thus to take care that the national otad ation af pre 
teetion ‘9 them is faithfully executed, The rieters could not be 
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At aroused a very considerable doubt whether it wa not an undue restriction 
uven tho Constitutional pewer of the Presiden’ to use the eray to see taat the 
lave are faithfully executed. 14 waa probably not on invasion of tae Ppesie 
Gent's suthority because by anether otatute paged Guring the Civil war, 
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ar reguinr array te aepprese guoh inmurretiion.s in the ¢aro of inade Ie 


lend se bateeon ¢iaamante far the 


tint 1% wae 
witmin ihe power of the Sxetutive Centlusively to determine so far as thax 
esurt vas sonterned whe wat thea Geverner of the Stete, and whet was Lavfal in 


order that ke 2 


exercioe hie ouiy under the statute, a 
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wUpTene Court in Giidlar Gages ariginy after tie Mexican af» Yoan we 


iaok ever € 


ammdaceue te tast whieh enables the President t recognize fereign 


eovermuants and to bind all other departments of the covarncsmnt oy Hie 


There is « far wider exomiee of the authority by the caxocutive in his 
oapacity as Commender-ineChicf than in the engos Gited. {4 was exemplified 
in end after the joenish Sar. Before and after tho “rea.y of Faria wae made 
with Spain, by which there ears Left in cur pessoeGicosn as owners, the 


Priiiesines end Perte Sieo, and in eur tustedy as trustees fer tie poopis of 


t 


Cube, the Igiand of Guba, we n@quired reeporgibilitics waien vere aot 


gecupation of these I¢iange wits tae aroy and wavy. in the Gave of Cuba, 


* 
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iis continued froc )698 until 1003, when tie iclend wee tarne’d ever to tae 
Cuban Sepublies . Im the cave of Forte “ito this continued frem Love,until 


tho taking effect of the foraker Act in April 1900, and in the “hilippinos 


£3 


from August 13, 1095, when +e took Manila, until March 1002, when tao Pponie 


* 


dent wag eazpreasiy siven sovwer to tamkank ostabligh a civil gevernient thorge 
if ” 2 


te. 


x 


Dering ell thie interval of Congreselonal silent acquisecence in the »etion 
of the Preeident aa ComunandereineChie?, he directly, or through hie agente 


apcointed, eneréised ell the executive power, all the legisiative power and all 


the judicial pewer of governaont in these territories. After ouppresoing 
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Hird Lecture delivered by Williaa &. Taft before the University of 
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fhe power of the President vo erant pardons and préprisyes inoludes 

che pardon of « man after conviction, but the pardon for a er'iminal 
set before conviction or even inci stuent It alee emmbles him to prante 
pardon to people of « class, by ameosty ib 
dutiice that the President hae to porfom It i8 left to his arbitrary dis- 
cretion, and the only rule that he can follow is. that he shail net exercise 
it agains. the publics interest The guilt ef the man with whese case he 

is Gedling ic usually adwitted, and even if 1% is not, the judgamt of the 
court settles that fact in all but few caces. the question whieh the 
Presitent has to decide is whether uncer peculiar circunsiances of herd= 
ship, ho can exercise clemency without destroying the weful effect of 
pwnishtient in éeterring others from comal iting crimes, The oréinary 

result of closers punt einen? is hat these near te the criminal or dependent 
upen him, suffer im banay cases more than he does, and their pitdahis 


condition often fumishes a plea for jitigation of the penalty. There 


is adoaguate saghinery in the Dopartaent 


~3 Gu 
The delay of Coumréss was aseful in all these cases, In respect i6 
Porto Rico, Congress probably acted too quickly, for the Foraker Act, 
which provided for its government, was made like the usual territ rial 
acts in the United States, and it did not fit quite the civilization to 
which .t was applied in this community of Spanish laws end customs, In the 


Rea 4. 
Philip 


pines, uncor the wice and stateswanlike forecast of Secretary Root, 
the Civil Governamt was framed gradually in that country to suit the 
exipencies. Congress was quite willing to let President MeKinley handle the 
difficult problem until experience should throw Licht on the situation, 
When it did act, it ratified everythine the Pregident had lowe and 


continued the government which had been created by the Saneremmuxxx xxx 


Corman der~in-Chief with Concressionel sanction, 


Ben 


of Juctice to have all easee cxamined by an Assistant Attomey 


the ‘cases are briefed and brought to the Presi dent, with 
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the recommendation of the Atterne yrGenaral, upon which he can safely 
act It is diffiquilt ao sliminate altorether fraud and : ockloss mic 
répresentation. It hes beon a tradition that if « ren wag in 


Brticulo mortis, i' 


ve 
& 

ig 
ifs] 


) mercy to allow him to die out ef jail and 


with hie fauily. I haéd two noted cases of this tind, in which after 
Naito the utmost, ¢aré to ace that the state of the neste St each 
applicant hed nov been “igreprenented, I yielded to the aprlications 
and granted ae baracns. One man died and fulfilled his contract, 

The other san ie living today and apparently in better health than 
pefcre he went to jal. It hes been eurpented to me that T md. geht 

haye revoked the second perdon on accewit ef fraud in obtaining it, I 
Gia not comi¢ger the question eericusly beextuse while J. directed an in~ 
weliguiion,I could net find the evidence of fraud, Seto uetmammeradl y 
“qaMiiced Lhelciiewies- therm Still it would be a nwwsl proceeding ta 
revoke a pardon, Though I have net Locked into it carefully, I much 


coubt the power, Where orde s have been wade in the courte franting 


“3 


no ture lization, proesedinse have been entertaineé ¢¢ set thea aside 

ae fraudulent The analogy is hardly complete between such an order and an 
act of exogutive grace and clemency piving a prisoner freedom, the revocation 
of which sunt, if i% be effeetive, remand him to prison, 

The next power, and the final one which I shell discugs, of the 
enumerated powers in the Constitution, ia that which the Pregicent exercises 
éver foreim ralations, The domestic executive power of the entire camry 
4g divided between the Presidgent and the Governors, the Lepizlative betwee 
Concress and the state legislatures, ana the judi eal between the Pedserai and 
the state courte. In cepard to our foreimm relations, however, there ig ony 
one executive power, only one legislative power, and only one judicial 
power, all federal, The President receives forsign Aubassacore, and appoints 
and aceredite owr Aubaseadors to foreipn coimtrics, This makee him our sole 
representative in dealing with foreign sountrics, Ne negotiates and in 
itiates treatics, Neither the resolutions of Gonprese nor of the Senate 
control him in this. If he doesnot wieh to make a treaty, the treaty is not 


made If he sakes a treoty, it has no birding force upon ths United States 


i 
4 


consent of twoethirds of the Senate pre@véent ane voting Gf course where 


NM * 


a treaty provision requires for ite performance Legislative action, 


~ 


ag for instance the appropriation of wonsy to meet payment agreed to 
r yi 


in the treaty, conrressional neglect or regufal may defeat the perform 


anee of the treaty; but it can not effect its binding oblipation A 
govercign nation thouch it makes @ treaty hae the power tis break it, 
even though it be violatine ite pligh ted 7ailth and d0ing 8a dime ral 
thing Tf i1t could net, it would not be sovereign Sherefore, Cornsrese 
my make a law which is binding on the courte ang on “ne peephe within 
ita jurisdiction though the law violate a binding treaty AS an act 

of Congress cen repeal @ treaty operating as & municipad low, so a 
treety can repesl an act of Congress in wo fer ac the treaty ¢ontainege 
provisions which in their seture can opernte ae tuw une are iviccasiatent 


with cxictine statute, Much confusion ariges in the minds of Laysen an 


regard to these principles, bub the rule is perfectiy single woe it 


ds understood. I hud @ comnuwiication from a man who asked me if the 


Suprais Court was not very weak on. the subj sot of enfsreclap our treaty 


obligations with other netions, The Court only enforces law ag 4% finds 


it, ond as a treaty ie m law, so a atatute is @ law, and that wich 


somes later repeals what was earlier with which it is incensistent 


. 


rr 


70 hold otherwise would be to rive «4 treaty recoimized as law under 
the constitution, not the force of law but the foree of corsttutional 
regtri ction, 

the mere power of receiving Asbarsaders on tirat riadine would 
see to mean that he ought to keep the White House open and entertain 
them in « friendly way, but of course it. moans much more. ve conducts 
eli the correspendente with other cowmtries through the State Departe 
ment, After treaties are mace, it f<lis.to him in the nerotiation with 
foreign governments, with wneom they are made, to agree upen a practical 
construction of thes, When claims of our cliizens are presented, as 
avainst foreign govermients, the President, throuch the State Department, 
must formulate them and state the principles upen which they rest. When 
claims of foreign citizens or subjects are presented against the Unitea 
States, they must be considered by the State Department, and while the 
State Department has no power to allow the paymenta of them, for that 


must be exereisedby Congress, it may nevertheless make admissions with 


respect to them that Willi in & 


way fora. a. precedent againgy tne wh ol & 


governnamt, In receiving forsign Anbassadors ond in sending our 


Ambassadors to foreign countrace, 1° necessarily deyolves upon the 


President to determine who ie 


the haad of that rove mien t 50 he nak 


the power and duty to recopni ze oF to refuse to recognize persons 


claiming to be the lawful soverment in eny 8 tate This power of ree- 


ernition le. som (ines a most important oné, anc ities wholly within 


the diseretion of the Presaden 


ihe “efusel of the President. vo 


power by preventing him from ¢ 


t We have seen how important dt is in 


recocniae Huerta which Grove hin from 


securing the financial aid #hich would 


Ed 


have ehabled him probably to overcome the fortes against him Now a 


similar gu-gtion arises as between Carranza and Villa, and the exereis 


of the power is likely to nave 


The dissenting judges in the 


Presicont exercieed throurh th 


a very weterial effect in ths result, 


Neagle eave ascribed the powsr waich the 


+ Kotga, an embryo Anerican 


‘ 


e Mavy in takin 


citizen, from an Austrian Corvette, in a harbor of Asia Sinor, to his 


eontroL over our international 


tterney~feneral sustained the 


rélaticone. On this ground, tos, the 


power of the President, in the absence of 


wo fps 
lemislative or treaty action, ve sllow the lending ef a cable from 4 
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foreign country upon the eoil of the inited Siates 
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have been ¢reatly interested In escuring the aauphon of 


eeneral treaties of arbitration to dispose of all justicieble questions 
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icution by the Senate of wreati:s ef thig kind whict 


wade with France and England. The Sens te refused to confirm the 


&reatice except with auch narrowing & endgmente that it seemed to me 


it a) x @ ¢ i oe — wee wee ie 5. = fSttn a cere S ogee a ¥ og ape why ae Be ee Pe 
fFwrtiale to BVCMIPy C9 Remus ie them. The turning -£ cint wag whether 


the Senate had the power © apres % 


é€eacription should be sumitived to arbitration and to leave to the 


tyibunal ef arbitration the question of juriadiction umder it, that 18, 


s 


the iasue whether a future controversy involved questions within the 
cluss. Learned Sena ters contended that this would be an invalid 
delegation of the function of the Senate ta a Tribunal of erbitration, 
Tt would not be a delegation of the authority of the Senate any more 
than 2% would be a delegation of the au thority of the Presicent, 


because the Sonate’s function is no more gacred and no mors neccessary 


to the making of a treaty than iz the function which the President per- 


forma. { confess I have never been able to appreciate the force of the 


negative arguiont by the Senate in regard te thie matter. The question 


of the jurisdiction of s tribunal to hear a particilar question and +o 


ceocide whether the question comes within the clase of question over whic 


the treaty gives them jurisdiction ic a question of the construction of 


& treaty, and the construction of a treaty is one of the conaonst issues 


ae 
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between nations submitted to arbitration. Th: agreement to abide «@ 


judgment wz to jurisdiction in future is uo more @ delepation of control 


orsign atfairs, then is an agreowent to abide a judgaent of an 


q 
e 
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existing controversy in respect ty such relations, The marrow view that 
the Senate hae taken in this miter is inconsistent with any arbitra= 
tion at all, and it precludes all useful treaties of arbitration in 
advance of the occurrence of the quarrel to be arbitrated, It destroys 
Sil hope ef an international court for the settlement of international 


disputes ond the position is utterly untenablé as a question. of oon= 


etitationsl Law. In the Licht of the perescnt war’ in Europe, perha pe 


can not aay that the question hase preesing importance, but. after this’ 


h 


war ig over and after the nations are exhausted, perhaps they will look 


at treaties of arbitration in & eomevheat different light from that in 


which they have resarded them heretofore 
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t have thus, at pessihly too creat length, considered the 
powers of the Executive under the Federal Consittution, In theory the 
Sxucutive power and the Llegisiative power are indepmemcent anc cvparate, 
but.it ia not always casy to draw tho line and to say where legislative 
control and direction to the Bxeeutive must cease, and where his ine 


i 3 > Ze wer er ; 4 yf a ¢ 
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depenvent discretionary action bering, 
officere appointed by him directly or indirectly ere his subordinates, and 
yet Congress can undoub tedly pass laws definitely limiting their dis- 
cretion and camaanding @ certain sles uy: them which it is not within 

the power of the Executive to vary Congress may repos@ a discretion 

in appointees of the President which he may net control. Thus the 
Comptroller of the Treasury, having a duty to pass upon the payments 

that are t© be made out of the public finde, and to draw his warrant 


on thé Treasury, must decide for himeeif whether it is lawful for him to 


draw the warrant. to eacte in» qua fejudicial nenner in passing on the 


=~} Q« 
accowmis, and ig in ne sense uncer the President's direction, And this is 
truc of the action of the Seeretary of the Interior in pas ging upon the 
q@uestion in respect to land claing As between a court dire: ting the 


action of @ marshal and @ contraryorder of the Président, the marshal 


by law to fallow the court's direction, Yet if the marshal 


© 


ie bound 
is obstructed, and he calls upon the President te send the army to overs 


come the obatruction, the President can not be compelled to act 
s onf f pe ok - 
Temas dA (pal bo 


Jacksan failed to execute the St tereee-corpue which the Supr ene 
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VETION “RSPR ae OT “That eta cecfeaw an act emit eeed..in--tie Tne 


nT whierthe-Buprereieurteot the UntvedS la tos held=agnet-— 


«The court could not control ‘the President. andsso 


‘the writ went unexecuted. 
the rulepeoms to be that Conyresguey not control by legislation 


the constitutional powurg of the President when the lepisiation in any 


way limits the discretion which thse constitution pleinly ¢onfers,, In the 


matter of appoinwents, Presidents have been quick to regent encorachnent 


“lie 


by Congreas, Im thé case of Fite John Porter, Preesident Arthur 


made @ precent which prevails Porter had been sentenced by court= 
i* 


mertial for his alleged mieconduct in failing to support Pope in the 


eecond battle of Bull Run, Twenty yoars after the court-martial, 


ehen Porter*s friends were in the ~ajority in Conpress, they passed an 
wt authorizgins the President te eopoint him a Colenel in the 
amy kr Arthur vetoed the bill, and one of 


was thet it vas an encroachment on the execufive power to make 


¢rea tion of an office conditioned on the appeintxent of an individual, 
When Gensral Grant was dying at ‘owt Uelregor, Congress, in 
response to throb of sympathy and gratitude throuchout the Nation, 


wished to have him put on the retired list as a full feneral, but 


act did not Bention Grant's name, It merely previded that fron ameng 
os s ‘te 


the living Commanding Generals, the Precident wight nominate one, and 
with the consent of the Senate appoint him to be a full general én the 
retired list, with full pay. That act me paesed, and General Crani 

The extent of the richt 


: was reappeinted three months before his death, 7 


ef the President to maks pointsents without Congresssional control or 
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Liaitetion has been recently asserted in 4 way that seens extreme A 


Vajor whe was, under the <tavute repulating pra@uotionc, ontt tiled t6 


We +o wean whom the President thought 


& hrorotion to: & Yaca#gis vs WAS Ter. 


Ought to be promoted, We therefore passed him over and nominated the 


noxt officer in rank to the vacane% The then Attorney-General rencered 


an opinion that the President could nov ve Limitedin hie appointient 


to orqaotion in the amy contained in. the 


Le] 


of uray officsre by rules 4 


gf what astion the Senate has 


taken, Attempt was viade by some proceeding in court to prevent the pase 


ing over the officer firet entitled, but the jurisdiction of the court 


= + he ‘ bi é 7 San eo yee Sse, epee — 4 v 
could not be maintained, If Congress may not provide by law a rule of 


eligibility for promotion in the amay anc navy, oF if the President 


tay vefuse to confom to such a law, it difficult to sce how Conrmress 


May exercies the power which 11 1s given by tho constitution to raise 
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the land end naveb forees, Rules of cligibility for promotion would 


eee Lo de rubee for. th: rer vlation ef the army forces. No one can, 


however, caapel the President to wake a nominea tion and the only method 
& g J 


TE 


ole 

ee preventing his nominting some one other the: the one specified by 
dew is for the Senate te refuse to confirm him, If the Senate confirms 
hin, the accoimting officers of the rcasury apt euounal is him ae 
dawfully filling the position to whieh he has. been appoined and 
confirmed, I donet qubte see how the validity of the Presi dentra action 
and that of the Senaue can be tested or overthrow. This is only one 
of the numerous inctances iy #hicsh the constitution ig practicaily cone 
etrued by the President, withour the 4ntervention of ths courts, or of” 
other than the appointing power, 

then the question as to « iciting information from the Executive 
has given rice to ¢ large amowmt of comtroversy, beginning as far back ag 


Washington's day The Executive has always ineisted and maintained that 
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while (@gipessmay request inforna tion, it can not compel it, if the 
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Executive deems it to be ancongistent with the public weal to disclose 


food 
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wat is. asked, ie che triad of Aaron Burr for treason, Marshal directed 
I] 


uocua te be served on President Jefferson, requiring him 


to bring withk him puperm bearing on the issue. Je ffergon wrote a 
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In the last days of Grant's administration, when the House of Represen= 
‘ 
tatives was Democratic, and when President Grant was being criticised fur 
spending some of the hot months at Long Branch, the House of Representatives 
sent a resolution asking for ijformation as to how many executive acts were 
performed at other places than the sent of Governuent. The inquiry evi- 
dently aroused the General, for his declination to furnished the informa- 
tion is quite spirited. He declined to admit that under the Constitution 
he was obliged to perform acts at the seat of Government, and proceeded to 
show by historical reference that many acts by former Yresiden ts had been 
performed elsewhere than at the then Federal Capi tal. in addition he 


filed a statement of the time spent at the seat of government by each 


President, from which it appeared that the President who was more of ten 


absent from Washington and the seat of Government than any other was 


ur. Jefferson, a full quarter of whose time was spent at Monticello. 
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Congreseionai or executive action in the question of national erey ey set 


Cw aso La we CAA) ke 
Ae mae a is eons tical and ser secre pen the court. Ako n Wuien 
dolincdwr~- hur bed Ustorer Y Coumdte ng Us, 


asel-was* HES". Mr. Blaine Hoge to Maintain in correspon- 
dence with Lord Saliabury, | that by reason of our purchase from Russia, 
we had acquire d territorial jurisdiction over the Bering Sea, and 
therefore, that our revenue cutters might arrest Canadian schooners en- 
gaged in pelagic sesling, in that sea contrary to the Byer ps ay the ey 
J} eg Ld i Ea ee 
United States. The government of Great Britain f eatad eee i 
the Supreme Court, submitted to the jurisdiction of that court, and 
prayed for a writm of prohibition against the admiral ty Court of the 
United States sitting in Alagka to prevent that court from seiling ¢« 
Canadien Fishing schooner which had been engaged in such pelagic sealing 
more than three miles from the shore. The Supreme Court expressed its 
appreciation of the compliment and confidence shown in it by the 
application of a foreign government, but said that it was ws by the 


Tt 


attitude of the State pore: mens t, and could not reexamine 0 ft as a judi- 
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cial ques tion. rg 

One of the great questions that the executive has head to meet in the 
past has been how for he might properly differ from the Supreme Court in 
the construction of the Constitution in the discharge of his duties. 
Jefferson laid it down with emphasis with reference to the Sedition Law 
in which he said: 


"The Judges, believing the law constitu tional, had a right to pass 
a sentence of fine and imprisonment, because the power Was placed in their 
hands by the Constitution. But the executive, believing the law to be 
unconstitutional, were to remit the execution of it, because thet power 
has been confided te them by the Constitution. That instrument meant that 
its coordinate branches should be checks on each others But the Opinion 
which gives to the Judges the right to decide what lawa are constitutional, 
and what not, not only for themselves in their own Sphere of action, but 
for the kaginkutinux legislature and executive also, in their spheres, would 
make the judiciary a despotic branch." 
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And so Jackson in his message vetoing the renewal of the charter af to the 
bank of the United States in respect to the opinion of the Supreme Court 
confirming the cons titutionality of the previous charter, said: 


"Tf the opinion of the Supreme Court cevered the whole ground of 
this cat, it ought not to control the coordinate authorities of this 
Government. The Congress, the Executive and the Court must each for 
itself be guided by its own opinion of the Constitutions Each public 
officer who takes an oath to support the Constitution swears that he will 
support it as he understands it, and not as it is understood by otherSe 
It is as much the duty of the House of Representatives, of the Senate, 
and of the President to decide upon the Constitationality of any bill 
or resolution which may be presented to them for passage or approval #8 
it is of the Supreme Judges when it may be brought before them for judi- 
Cial decision. The opinion of the judges has no more authority over 
Congress than the opinion of Congress has over the judges, and on that 
point the Presicent is independent of both. The authority of the 
Supreme Court must not, therefore, be permitted to contrel the Congress 
or the Executive when acting in their legislative capacities, but to have 


s 


only such influence as the force of their reasoning tiay deserve e” 


Mr. Lincoln in his reference to the Dred Scott case said: 


"I do not forget the position assumed by some that cons titu tional 
questions are to be decided by the Supreme Court, nor do I deny that 
such decisions must be binding in any case upon the parties to a suit 
as to the object of that suit, while they are also entitled to very high 
respect and consideration in ell parallell cases by all o ther depart- 
ments of the Government. And while it is obviously possible that such 
decision may be erroneous in any given case, still the evil effect 
following it, being limited to that particular Case, with the chence that 
it may be overruled and never become a precedent for other case. can 
better be borne than could the evils of a different practice. At the 
same time, the candid citizen must confess that if the policy of the 
Government upon vital ques tions affecting the whole people is to be 
irrevocably fixed by decision 8 of tne Supreme Court, the instant they 
are made in ordinary litigation between parties in personal actions the 
people will have ceased to be their own rulers, heaving to that extent 
practically resigned their government into hands of that eminent 
tribunel. Nor is there in this view any assault upon the court or the 
judges. It isa duty from which they may not shrink to decide cases 
properly brought before them, and it is max no fault of theirs if others 
seek te turn their decisions to political purposes.” 


I do not intend to dispute the attitude of these distinguished men, 
al though we find that the attitude of Presidents changes 46 their 
agreement with the court in its construction varies. It is sufficient to 
say that the court is a permanant body respecting precedent and seeking 
consistency in its decigions, and that, therefore, its view of the con= 
stitution, whether binding on the executive and the legislature or not, 


is likely ultimately to prevail as accepted law. 


the old school was Secretary of State under President Tyler. He [ff 
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Was aroused by Story's commentaries on the constitution to write a 
monograph answering end criticising them, and in the course of this, he 
thus comments on the executive power under tne Cons tiw tion. 


"The most defective part of the Gonstitution, beyond all question, 
is that which relates to the Executive Department. It is impossible to 
read that instrument, without being struck with the loose and unguarded 
terms in which the powers and xmm duties of the President are pointed 
oute So far as the legislature is concerned, the limitations of the 
Constitution are, perhaps, as precise and strict as they could safely 
have been made; but in regard to the Executive, the Convention appears 
to have studiously selected such loese and genergl expressions, as would 
enable the President, by implication and construction either to neglect 
his duties, or to enlarge his powers. We have heard it gravely asserted 
in Congress that whatevor power is neither legislative nor judiciary, is 
of course, executive, agg, as such, belongs to the President under the 
Constitution. How far a majority of that body would have sustained 
a doctrine so monstrous, and so utterly at war with the whole genius of 
our government, it is impossible to say, but this,et least, we know, 
that it met with no rebuke from those who supported the prx particular 
act of executive power, in defence of which it was urged. Be this as it 
may, it is a reproach to tne Constitution that the Executive trust is so 
ill-defined, as to leave any plausible pretence even to the insane zeal 
of party devotion, for attributing to the President of the United States 
the powers of a despot; powers which are wholly unknown in any limited 
monarchy in the world”. 
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be_seromrdiee ame maingpring of such-a view is iki the executive 

4a charged vith responsibility for tho welfare of all: the people in @ 

gonersal way, thet he is to play the gart of a Universal Providente and 
get gil thinge right, ond that anything that an his judgment will help 


the people he ought to do, unlese he is expressly ferbidden not to do ite 


"he wide field ef sction that this gives tw Uo oxaCutive ABKAKEKMA cue Can 


hardly describe because of its undefined extent. I+t is enough to say that 
Mr. Reosevelt has shown how far he thought this principle would justify him 
going in respect to the coal famine and the anthracite strike which he did 
so much useful work in settling. What was actually done was the result 

of his activity, his power to influence public opinion and the effect of 
the prestige of his great office in bringing the parties to the controversy, 
the mine owners and the strikers, to a legal séttlement by arbitration. 

No one has a higher admiration for the value of what he did there than I have. 
But if he had failed in this, he proposed to take action on the principle 

of the extent of the executive power whicn I have shown by his own words. 

I quote from the same book from which his other words are taken. Mr. Roose= 
velt says: 


*In my own mind, I was already planning eftective action, but it was 
of a very drastic character, end I aid not wish to take it util the failure 
of all other expedients had rendered it necessary. x x x x I had definitely 
determined that somehow or other, act I would, that somehow or other the coal 
famine should be broken. To accomplish this end it was necessary that the 
mines should be run, and if I could get no voluntery agreement between the 
contending sides that an arbitration commissian should be appointed which 
would command such public confidence as to enable mo without too much diffi- 
cul¢y, to enforce its terms on the parties. x x x xX x x. 

XXxx x xX 

Meanwhile the Governor of Pennsylvania had all the Pennsylvania militia 
in the anthracite region although without eny effect upon the resumption of 
mining. The method of action upon which I had determined was to kaspxaxcearx 
get the Governor of Pennsylvania to ask me to keep order. ‘hen I would put 
in the army under the command of some first rate general. I would instruct 
this general to keep absolute order taking any steps whatever that were neces= 
sary to prevent interference by the strikers or their sympathizers with men who 
wented to work. I would also instruct him to dispossess the operators and run 
the mines as a receiver until such time as the commission might make its 
report, and until I «ss President might issue further orders in view of this 
report." 


Now it is perfectly evident that Mre Roosevelt thinks that he was 
Charged with the duty not only to suppress disorder in Pennsylvania, but 
to furnish coal to avoid the coal famine in New York and New England, and 
therefore he proposed to use the army of the United States to mine the 
Coal which should prevent or relieve the famine. I% was his intention 

to take the coal mines out of the hands of their lawful owners and to mine 
the coal wnich belonged to them and sell it in the eastern market, 

against their objection, without any court proceeding of any kind and 
without any legal obligation on their part to work the mines at alle It 
was an advocacy of Be nigher lew end his obligation to sxsgusixa 

execute it which it is a little ster tly, to find advanced by a former 
President of a constitutional ee It is perfectly evident from his 
stntement thatitwas not the maintenance of law and order in Pennsylvania 
and the suppression of insurrection, the only ground upon which he could 
intervene at ail, that actuated him in what he proposed to doe He used 
the expression that he would "Get" the Governor of Pennsylvania to call 
for troops from him and then having secured a formal authority for the 
use of the army he suppress disorder, ne proposed to use it for the sei- 
zure of private property and its appreprintion for the benefit of the 


people of other states. The benevolence of his purpose no one can deny, 
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but no one who looks at it from the standpoint of a government of law, 
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large; but it is certainly only the extremists of that school that favor / 
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the use of the army under the President to seize the needed mines without / 
constitutional amendment or legislative and judicial action. Mr. 
Rocsevelt in his subsequent remarks seems to find a justification for 

his general view of the limitations of executive power in what Mr. 

Lincoln did during the Civil War. That Mr. Lincoln with the stress of 

the greatest civil war in modern times felt called upon to iy things, the 
constitutionality of which was seriously questioned, is undoubtedly true. 
But Mr. Lincoln elways pointed out the source of the authority which in 
his opinion justified his acts, and there was always a strong ground for 
maintaining the view which hes took. His claim of right to suspend the 
writ of habeas corpus I venture to think was welli=founded. Congress 
subsequently expressly gave him this right and the Supreme Court sustained 
his exercise of it under the act of Congress. His Emancipation Proclame- 


tion was attacked as an unconstitutional exercise of authority, but he 
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Hefdnded it, as an act of the Commender-inpChief jus tified by military 
necessity to weaken the enemies of the nation and suppress their rebel- 
lion. Certainly the arguments that he and those who supported his action 
brought to sustain it, have great weight. But Mr» Lincoln never gukina 
Claimed that whatever authority in government was not expressly denied 
to him, he could exercise. 

In my reading recently I ran across tee a case whicn attracted 
great attention at the time, now more than one nundred years ago» 
It concerned the action of gee President of great popularity, great 
power, great mental ac tivity, and great and equaliy genuine sympa thy 
with the people and with popular governnent = Thomas Jefferson. 


ur. Jefferson was a strict constructionist of the Constitution in theory 
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and in practice, but Hee all of us, fenen tie-hed power, things locked 
differently to him and acts were justified in nis mind and conscience 

on the theory that he was doing good and working for the public welfare. 
But in hie wide view of what he himeelf as President could do to preserve 
thepublic welfare, he did some thing that troubled him, even after he 1eft 
the Presidency. 


The owners of a large tract of land reacning to the Mississippa 
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River, just outside of New Orleans, and a part of its suburbs, claimed 
and exercised title over alluvial extension of that land deposited by 

the river as lawful accretion to their property. ‘They gave masitaix deeds 
covering it end sought to exclude people of tne city who took sand there~ 
from. In this litigation Eaward Livingston, who had gone from New York 
to New Orleans, just after the acquisition of the territory, appeared as 
counsel for some of the owners and as part of his compensation received 
some of the land. He with others attempted to improve the iand which had 
been deposited, to pro ect it against the wearing of the river and to build 
a canal through it. ‘The people of the town of New Orleans resented this, 
but in a lew guit the local court sustained the title of Livingston, and 
his associates, end he assumed possession. The territorial governor was 


claibone and the people of the town wno had been shut out by the ac tion of 


the locel court appealed to Claitene. He submitted the matter to re y, 
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Jefferson, who consul ted his Attorney-General » end thereupon) issued a 1 es 7) 
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warrant directing the United Siates Marshal to teke possession 6f the lend) , : 


ingues tion and to hold it for the benefit of the people of New Orleans, on 
the ground that it belonged to the United States. The local court issued 


an injunction against the marshals complying with this order of the Presi= 
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Ay 
dent, sf the marshal refused to obey the xxugx injunction and using 


adequate force opened the land to the use of the peoplé of the city who 
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Continued to take sand therefrom, exposed the land to the danger which ait 
Chrragh ¢ an fie Le ook 
Was being improved to prevent, and Livingston and his associates lost a 


very large sum of money by reason of this invasion. Livingston went to 
Washington twice, to be heard, and was refused an opportunity to argue tne 
Case, or to know the grounds upon which action of the President had been 


taken, or to see the opinion of tne ee upen which it was 
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besa He then went into the courts ot Louisiana again, and he brought 
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suit against Jefferson personally for trespass in the Federai Court of Vire= 
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ginia. The suit wae dismissed vy Chief Justice Miar shal ots re 
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trespass committed on land in Louisiana. Thereafter Mr. Jefferson published 


a defense of his action which brought out en answer from Livingston. 


Livingston Whe=mvqd—othe--aute: eee ee a jurist of 
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transcendant cbility, ae ie wrote an gw answer to Mr. Jetterean which was 


so convincing on tne issues made by Mr. Uefferson advanced and was so replete 


with wit and humor and satire that even the British Encyclupedia described it 


as crushing. In the course of this answer Livingston used some language 


‘that it seems to me would have been properly applicable to the proceedings 
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which Mr. Roosevelt proposed to take, and which he frankly calls drastic. 
Mr. Roosevelt says there would doubtless have been an outcry against his 
proceedings. It would have been denounced as a usurpation; but he thinks 
that the good he would have done would have raliied to his support the great 
body of the people in whose tte fea he would have done it and thus his ple 
would have vindicated itself. Mr. kxixg Livingston opened his answer to 
Jefferson as follows: 


"When a public functionary abuses his power by an act which bears on the 
community, hie conduct excites attention, provokes popular resentment, and 
seldom fails to receive the punishment it merits. Snould an individual 
be chosen for the victim, little sympathy is created for his sufferings, if 
the interest of all is supposed to be promoted by the ruin of one. The glose 
of zeal for the public is therefore always spread over facts of oppression, 
end the people are sometimes made to consider that as a brilliant exertion 
of energy in their favor, which, when viewed in its true light, would be 
found ga fatal blew to their rignts. 

In no government is this effect so easily produced as in a free republic; 
party spirit, inseparable from its existence, there aids the illusaen, end 
a popular leader is allowed in many instances impunity, and sometimes 
rewarded with applause for acts that would make a tyrant tremble on his 
throne. This evil must exist in a degree,--it is founded in the natural 
course of human psassionsj-= but in » wise and enlightened nation it will be 
restrained; end the consciousness that it must exist will make such a people 
more watcnful to prevent its abuse. These maxs reflections eccur to one, 
whose property, without triel or any of the forms of law, nas been 
vioiently seized by the first magistrate of the Union,--who has hither to 
vainly solicited an inquiry into his title,-- who has seen tne conduct 
of his oppressor excused or applauded,=-~ and who, in the book he tks now 
about to examine, finds an attempt openly to justify that conduct upon 
principles ae dangerous as the act was illegal and unjust.” 


I woula not dwell upon this supject were it not or great current impor= 
tance with reference to the course urged tpon President Wilson in the main- 
tenance of order in Coloradoe He was advised to use the United States 


troops to close the mines which are noW running and producing e substantial 
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pert of thier normel product. The closing of mines might have been a sop 


to those who hisaiee. ee in case the troops are withdrawn and so 
mitigate their lewiessnese for a time. Bu vat a proper method of 
maintaining order to deprive men of tne right of property that it was the 
very object of the cons titutional provision of federal intervention to 

trad 
protect? No one claimed tne operation of tne mines was unlawful. It s only 
said that their continued operation after the withdrawal of the Federal 
troops would lead to disturbance. By whomt By the strikers. Was this nota 
proposition to compel an owner of property to cease its lawful use because 
fax as employees would otherwise attempt unlawfuliy and violently 
to prevent such use? This is carrying the blanket of martial law to a 
point that I feel certain the President thought was unjustified. 

I have now concluded a review of the executive power, and hope that I 
have shown that it is limited, so far as it is possible to simit such a power 
consistent with that discretion end promptness of action that are essential 
te preserve the interests of the public in times of emergency, or legislative 
neglect or inaction. There is Little denger to the public weal from tne 
tyranny or reckless character of a President who is not sustained by the 


people. The absence of popular support will certainly in the course of 


two years withdraw from him the sympathetic action of at least one House of 


Congress, and by the control that that house has uver appropriations, 

the executive arm can be paralyzed, unless he resorts to a coup d'etat, 
which means impeachment, conviction and deposition. The only danger in 
the action of the Executive under the present limitations and tack of 
limitation of his powers is when his popularity is such that he can ve 
sure of the support of the electorate and therefore of Congress, and 
when the majority in the legislative halls respond witn alecrity and 
sycophancy to his will. This condition can probably never be long 
continued. We have had Presidents wno felt xmupkmk. the public pulse 
with accuracy, who played their parts upon the political stage with 
histrionic genius and commanded the people almost as if they were an 
army end the President their Commander-in-Chief. Yet in all these cases, 
knuxg the good sense of the people has ultimately prevailec and no danger 
has been done to our political structure and the reign of law has con tinuede 
In such times when the executive power seems to be all prevailing, there 
have always been men in this free and inteliigent people of ours who 
apparently courting politica: humiliation and disaster have registered 
protest against this undue executive domination and thisa use of the 


executive power and popular support to perpetuate itself. The cry of 


<Sb~ 9 | 

executive demonation is of ten entirely jumx unjustitied, as when the 
President's commanding influence only grows out of a proper cohesion of a 
party and ite recognition of the necessity for political jeadership; but 


the fact that executive domination is regarded as a useful ground for 


attack upon a successful adminis tration, 


“when there is no real ground for 
it, is itself proof of the dependence we may properly place upon the sanity 
and clear perceptions of the people in avoiding its baneful effects up when 


there is real danger. 


: 4 LD 
Even B if a vicious precedent were set by the Executive, ine injustice 


done, it does not have the same bad effect that an improper precedent of 

a court may have, tor one President does not consider himself bound by 

the policies or constitutional views of his predecessors. The cons ti tution 
goes give the President wide discretion and great power anak ought to do 
soe It calle from nim activity and energy to see that within his proper 
sphere he does what his great responsibilities end eppor tunities require. 
He is no figurehead, and it is en tirely proper tat an energetic and active 
clear-sighted people, who when they have work éo do wish it done well, 


should be willing to reiy upon their judgment in selecting their Chief 


Ape! 
Agent, and having selected him, should entarst to cas all the power needed 


ads : 


to carry out their government purpose» great as it may bee 


